TABLE OF CONTENTS

7 =S
A B BREVIATION S, &+ v ettt et e et e e e e e e e
CORGANIZATION OF THE JTUDICIARY CHART. v v v v vt v v ansvrnn

Lesson 1. THE PRINCIPLES OF SPANISH CRIMINAL PROCEEDINGS. .

1. Criminal Proceedings. .............................

2. General notions on the principles of spanish criminal

pProceedings. .. ... ottt
2.1, The importance of the principles. .. ...............
2.2, Thelocation of the principles . ............... ...,
2.3, The notion of “principle” and its classifications. .. ....

3. The principles of the spanish criminal proceedings. ... ..

3.1, Legalnatural principles . .......... ... ... .
3.1.1. Audience. equality of arms. duality

and jurisdictional guarantee ................

3.1.2, Thefairtdal principle. . .. ... ... oo v v e s

3.1.3. The accusatorv or adversarial principle........

3.2, Legal-technical principles. . ... ... oo e e i o



Table of contents

1. The search for objective truth . .- ce
2. The officiality principle {which mcludes the
legality, necessity and ex officio inquiry principles)

L L
[3
2

3.2.3. The opportunity principle. . .
3.2.4. The proportionality prmupl.e e
3.2.5. The burden of the proof rests on the prosecutmn
3.2.6. The free assessment of evidence .............
327 Careforthewvictim. .. ... o ie et
3.3 Forms. .. e e i e
331 Oralandwrittenforms ... ... oo u s
332, Publicity ... e e

Lezson 2. CRIMINAL COURTS AND THE CLASSIFICATION
OF MODE TRIALS & 0 vttt ettt e e e et e bttt e ae e e

1. Criminal Courts. . ..o v i e e ittt iena e aan s

2. The criteria for determining the jurisdiction of

criminal courts. ... ... oL
Generic jurisdiction . ceeaa
Extension and limits of cnmmal ]urlsdlctmn Ce e
Objective competence .. ... v i i e i aaanans
Territorial competence ... ... o i i
Functicnal competence . ......... oo v e inans
Procedural treatment of the lack of jurisdiction
and COMPELENCE . . vt v et s it i e

b
=

B3 k3 B3 B3 B2
o bk Lo B

3. Types of criminal proceedings. ... ...................
3.1, Ordinaryprocedure . ... e
3.2, Abbreviated procedure. . . ... i
3.3, Procedure for minoroffences. . .......... . ...
34 Otherprocedules ..o oo i i i

LEzs0M 3. PROSECUTORS AND DEFENDANTE . o oot v v e e et
1. Concept of parties in criminal proceedings . ...........

2. Classification of the parties in criminal proceedings. .. ..



Table of contents

3. Parties to the criminal proceedings. .................. 83
3.1 Prosecuting parties. . ....... .ot iinn v ., 83
3.1.1. The Public Prosecutor’s Office............... 83
3.1.2. The particular prosecution. P -
3.1.3. The popular prosecution . . D - [
3.1.4. The private prosecution. . .. .. B89
3.2. Capacity and representation of thf_' prosecutmg pELl'tlES 90
33 Defendants. .. .. ... .. o0

3.3.1. Different designations of the defendant depending
on the time of the criminal proceedings ....... S0
3.3.2. Natural or legal persons as a defendant. ....... 91

3.3.3. 5Standing and representation of the defendant

in criminal proceedings. .. ................. 92
4. Civil procedural parties in criminal proceedings. ....... 84
41 Theewilactor ........ ..t iin e iieanaan 94
4.2, The civil partyresponsible. .. ......... ... ... ..., 94

Less0N 4. PROCEDURAL SAFEGUARDS FOR SUSFECTS AND

ACCUSED PERSONS AND VICTIMS RIGHTS & oo vvv v vvevnwnnnn. 97
L Introduction ... .....coui i e 97
2. Common rights recognized for all parties. . .. .......... 99

2.1. The right to effective protection of the judges and the
COUFLS. Lottt it i cea e 99
2.1.1. The right to use the relevant evidence .. ....... 99
2.1.2. The right to a reasoned and motivated ruling . .. 100
2.1.3. The intangibilitvof the rulings .. . ........... 100
2.14. Theright of accesstoanappeal ............. 101
2.1.5. The right to enforcement of final judgments. ... 101
2.2, The right to a proceeding with full guarantees ....... 101
2.2.1. Theright to an impartialjudge .. ............ 101
2.2.2, The right to immediacy and contradiction . .... 102
2.2.3, The right to equality ofarms ............... 102

2.2.4, The right of access to the ordinary judge

predetermined bylaw . ............... .. .0 103

9



Table of contents

Ln

2.3, Theright to criminal legalitv. ..., ... ... ... ..
24, Therighttodefence. ........... ... . ..
2.5. The right to a proceeding without undue delay. ..., ..

The rights of suspects and accused persens . . ..........
3.1. The right to a proceeding with full of guarantees ... ..
3.1.1. The prohibition of general inquiries
(guisito gereralisy ... e e
3.1.2. The exclusionary rule of evidence obtained by
means that violate fundamental rights .. ... ..
3.1.3. The impossibility of condemning an acquitted
person or aggravating the conviction in second
instamce or cassation in certain circumstances . .
3.14, The accusatorvprinciple ... .. ... 00 n et
3.2, Theright of defence and its instrumental rights . ... ..
3.2.1. The right to information about rights . . .......
.2.2, The right to be informed about the d‘La.tges
and accusation against them. .
3.2.3. The right of access to the matenali of the case. .
3.2.4. The right of access to a lawver and to legal aid . .
3.2.5. The right to remain silent and the right not to
incriminate oneself . :
3.2.6, Theright to mterpretatmn and translatlon
.2.7. Theright to be present at the trial. ... ...... ..
3.4, Right to the presumption of innocence and
in dubio pro res .
3.5. The right to non B.s in nim .......................
3.6. The right to a double degree of jurisdiction..........

Special rights of arrested or detained persons ........ ..

The Rights Of The Victims . .................o00 s

31 Stateofplav. ..o

3.2, Specificvictimsrights. . ... ... oo e
3.2.1. Right to access justice (an aspect of the right to

effective judicial protection). lus ut procedatur . . .

3.2.2, The right to participate in the proceedings. .. ..

10

103
104
105

105
107

107

107

103
103
109
109

109
110
111

112
113
114

115
116
117
118

119
119
119

119
120



Table of contents

5.2.3. The right to understand and be understood . . ..
5.2.4. The right to receive information . ............
3.2.5, Theright of access tolegalaid. ..............

LessoN 5. INITIATION OF THE CRIMINAL FROSECUTION.
DIFFERENT STAGES OF THE PROCEEDINGS . . oot vv v evnanvnnn

L

b3

The pretrial phase. . .......... oo,
L1, Concept and PUIPOSES .+ v v vvwnv v vnnnronuasvans
L2 Legalnature. ... oo v i smn i vnn i i aaaas v ans
L3, Generalrules ... ... e

Subjects of the instruction. . .. ........... ... ...
2.1, Competent judicialbody .. ....... oot
2.2, Public Prosecutor's Office . ...........coouiinnn,
2.3, Judicialpolice. . . ... .o e
2.4, Under investigation or prosecution . ...... ... us

3. Acts of initiation of the investigation .................

3.1. Own-initiative procedure. . ......... .o i n e,
3.2, Initiation at the requestof aparty.............. ...
321 Report. ..o e e
322 Complaints ... ..o e o e
3.2.3, Policestatement .................0.0u.unn

4. Different stages of proceedings . .....................

Lesson 6. INVESTICATION OF CRIMINAL OFFENCES!
INVESTIGATIVE MEASURES LIMITING FUNDAMENTAL RIGHTS . ..

L

b3

Basic concepts about the investigation of criminal
offences. . ...
| 1 T | T
1.2, Classification of investigative measures

L3 Valueofresults, .. ... .o v i e i v e et as

International protection of fundamental rights arising
from investigative measures. .. .......cooii i,

=
[ ]
—

ot
[}
[}



Table of contents

3. Fundamental rights under the spanish constitution and
requirements to affect them by an investigative measure .

4. Investigative measures limiting fundamental rights ... ..
4.1. Entering and searching premises
4.2, Searching books and papers. .
4.3. Seizure and opening of written and telegraphlc
COTIESPONAETICN + v v v v v v u v v i i s aa s araaannns
4.4, Bodily inspection. examination or intervention .. .. ..
4.5, Techneological investigative MEeasUres. . ... vueun. .

Lezson 7, INVESTIGATION OF CRIMINAL OFFENCES:
INVESTIGATIVE MEASURES NOT LIMITING FUNDAMENTAL

. Investigative measures not limiting fundamental rights . .
LI, Main concepts ..ot e i e cia e
1.2, Inwvestigative measures that do not affect fundamental

1.2.1. Visual inspection

1.2.2, The corpus delicti . ce

1.2.3. Investigative measures relatlng ta the 1dent1u'
of the offender and their personal circumstances .

. The declaration of the party under investigation .

. Witness statements . .

. The confrontation of witnesses and accused

. The expert report. . .

. Controlled movement or deln ery of toxic drugs,

narcotics or psvchotropic substances and other
banned substances, . . ... . i e
129 Theundercoveragent. . ............ccovvn..

=
ba ba ba ba ba
[ T s R R oY

E5sON 8. PRECAUTIONARY AND FROTECTIVE MEASURES
DURING THEFROCEEDINGS . . . . v v v v e s s s v s s s s enaannns

1. Purpose and general conditions for the application
of precautionary and protective measures .............

150
152
152
158
157
159
16l

169

169
169

188
185

189

189



Table of contents

2. Precautionary and protective measures in personam

duringcriminalproceedings e, 192
2.1. Arrest. Cae 192
2.1.1 The power to arrest . 192
2.1.2. The detention clock. 194
2.1.3. Rights of the detamea co.. 198
2.14. Challenge of an unlawful arrest. The }mbmf
corpies proceedings ... ... ceen 198
2.2, Remand in custody or pre-trial detentlon .......... 201
2.1. Requirements for the pretrial detention ....... 201
2 2.2, Duration of the pretrial detention . .......... 202
2 2.3, Pretrial detention modalities ...... .. 203
2.4, Compensation for wrongful pretrial dctentlon .. 203
2.3, Prmlslonalrelease............,.....,.......... 204
24, ProtectiVe MEAsUIEs . . o oot vu v v v e n e nea e as 203
24,1, Restrainingorders ................000 e, 203
2.4.2. Protection order ....... .. 206
2.4.3. The European Protection Drder . 208
3. Precautionary measures in rem during criminal
proceedings. .. ... v i e, 209
LessoN 9. PRE-TRIAL AND INDICTMENT . ... .o v v vevannon.. 211
L Introduction............oi i ce e e 21
2. Acts prior to the beginning of the pre-trial phase ... .... 212
2.1. The indictment, Ce 13
2.1.1. Indlctment in Drdlnar\' proceedmgs 214
2.1.2. Indictment in fast-track pIOCEEdlI‘lgS. ceaane.. 213
2.1.3. Effects of the indictment. . ................. 215
2.2, The conclusion of the investigation phase. .......... ZIl&
2.2.1. Ordinary procesdings. . 2le
2.2.2, Fasttrackpmceedmgs....,,............,.. 217
3. The pre-trial phase. . ...... .. 218
3.1. Competence. beginning and end of the pre- tnal ph.15e. .. 218

13




Table of contenis

3.2. Proceedings in the pre-trial phase ... .............. 219
3.2 1 In ordinarv proceedings. . . ... ... o 219
2.2, In fast-track proceedings. . . ... ... .00 u o a s 22
3.3 Dlsmlssa.l of the proceedings . . Ceea e, 222
3.3.L Fullciismissal..,....,,...........,....,.. 222
3.3.2. Provisional dismissal. ..................... 22
3.3.3, Complete or partial dismissal . ........... ... 22
334 Appeals ... o e 22
3.4, Order for the opening of theoral trial . ............. 225
4. Acts after the pre-trial phase. the trial phase. .. ........ 228
4.1. Articles of pre-trial proceedings. . ........ ... ... 226
4.2, Preliminaryquestions .. ........oovvvnvvvnna.... 228
4.3, Writs of classification ............. ... ovev 0. 229
431 Concepl. . ..v v vvi s e 229
432, COMENT. ...ttt e aas 230
4.3.3. Positions of defendant in the statement
of charges ................. ... . ... 23]
5. Admission and inadmissibility of the proposed
evidence . ... . e e 231
Lesson 10. THE HEEARING, THE USE OF EVIDENCE IN COURT,
THE TERMINATION OF PROCEEDINGS AND RES JUDICATA . . ... .. 233
I. Thehearing. . ........ ... i e 233
1.1. Conceptofthehearing. . ... ... o v 233
1.2 Preparation forthe hearing. .. ....... ... cvou v, 234
1.2.1. Preparatory acts to ensure the concentration
of the hearing. . . . 234
1.2.2. Ruling on the hmltatmn of the pubhr:lt\ of oral
proceedings . Ceeee e .. 235
1.3, Conduct of the hearing ......................... 237
1.3.1. Precondition for the holding of the hearing:
the necessary presence of the defendant .. ... .. 237
1.3.2. Beginning of the sessions. . ... ... ....00 .. 238
1.3.3. Thepracticeofthetest.................... 239

14



Table of contents

1.3.3.1. The defendant’s statement........... 239
1.3.3.2. Examination of witnesses. . .......... 240
1.3.5.3. Expertevidence ................... 242
1.3.34, Documentary evidence ............. 243
1.3.3.5. Ocular inspection ................. 243
1.3.4. Definitive conclusions. ..o 244
1.3.5. Presentation of the 1h3515 bv the ]ud1c1a.1 bod\' .. 245
L3.6, Reports .. ..o i v i i i e i nas 246
1.3.7. Righttothelastword ..................... 247
14, Conclusionof thehearing . ...............oouun e, 247
1.5. Suspensionofthetrial .. ........ ... .. ... . 0.t 247
2. Termination Of Proceedings: Special Reference To

Conformity And Judgment . ........................ 248
2.1. Provisional completion and final completion......... 248
22, Conformity ... v et e e 245
221 Concept. . v ii i i 249
222 Formalities ........ ... oo nn, 250
2.2.2.1. Scope of application. ............... 250

2.2.2.2. Procedural moments for the provision
of conformity. . 250
2.2.2.3. Requirements ........ 251
2.2.2.4, Judicial review of confornutv ......... 251
2.2.3. Conformity sentencing: effects and challenges .. 251
23, Thejudgment. . . . ... .ottt e 252
231 Concepl. . oot e e 252
2.3.2, Form of judgment: writtenororal. . .......... 232
2.3.3. Structure of the judgment. . co. 233
2.3.4. Presumption of innocence ami in riubm proreo. .. 253
2.3.4.1. The presumption of innocence........ 254
2.34.2, The in dubio pro reo principle. ... .. .. 255

2.3.5. Correlation between indictment and sentence:
CONGIUENCE o vttt a v ns s naasvnes 256
S.Resjudicata ........c i 257



Lesson 11. AFPEALS AND OTHER REMEDIES . .. ............. 239
1. General aspectsof appeals. . ......... ... ... ... ... 259
1.1. Concept and definition. . ......... ... .. o 259
1.2, Classification of appeals. ... ... ..o oo 26l
1.2.1. Reconsideration appeals and appealstoa

highercourt. . ...... ... ... . .. 26l
1.2.2. Ordinarv and extraordinarv appeals . ........ 26l

1.2.3. Appeals against interlocutory decisions and
against final decisions . . ... ... .. .. 262
2. Appeals against interlocutory decisions .. ............. 262
2.1. Recourse of reconsideration . . .................... 2&3
2.2, Appealforreversal. ... . oo 264
2.3, Appealofcomplaint. ... ... . oo 264
2.3.2. Instruments of the appeal of complaint .. ... .. 265
2.3.3. Appeal of complaint with a time limit ........ 265
24, Recoursetoappeal. ... oo Z66
24.1. Appealin ordinary proceedings. ............. 266
24.2, Appeal in the summary procedure ........... 267
3. Appeals against final decisions .. .................... 267
3.1. Appeals and the second instance in criminal cases .. .. 2638
3.1.1. Appealabledecisions ...................... 268
3.1.2.0 Turisdiction . . ... ... 269
3.1.3. Grounds forappeal ....................... 269
314 Procedure. .. ... 271
3.2, Theappealincassation . . ... ..o e oo 272
3.2.1. Appealable decisions ... ... .o 273
2.2, Grounds forappeal ... o L. 274
323, Procedure ......... i i . 273
4. Appealing final judgments .. .......... ... ... 277
4.1. Appeal for judicial review. ....................... 278
4.2, Action for annulment. .. ... .. L oo 280
4.3, Incident of invalid proceedings ................... 281



